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[bookmark: _Toc199237221]Disciplinary Toolkit – Guidance
This guidance has been compiled to assist colleagues using a step by step approach.  It is the expectation that HR Advisory Service guidance and support will be requested by managers to assist them to deal with the conduct of one of their own team members or another colleague of the Trust.

For ease of use the responsibilities have been individually sectioned so that colleagues can understand the requirements of the roles of those involved in the disciplinary process.
· Role of a Case Manager
· Role of an Investigating Manager
· Role of a Hearing Manager
A flowchart of the steps to follow when a concern is raised about a colleague is provided in Appendix 1. Template letters, risk assessments and guidance scripts to assist with this process are found in appendices 2 - 25.

Please note that the template letters and scripts are for guidance purposes only and will therefore require adapting to the individual circumstance of the case that is being presented.

Minor misconduct will be handled informally where appropriate and guidance on how to have such conversations with colleagues and template letters can be found in Appendix 2 - Informal – Conversation of Concern Guidance and Appendix 3 – Informal - Template Outcome Letter for a Conversation of Concern.
[bookmark: _Toc199237222]The Role of a Case Manager

1.1. [bookmark: _Toc199237223]Purpose of the Role
The Case Manager identified to oversee the case will be completely impartial and is responsible for commissioning an Investigating Manager to undertake the investigation process where it is deemed following an initial fact find and completion of the Initial Fact-finding Checklist Appendix 4a that a formal investigation is required.  
1.2. [bookmark: _Toc199237224]Responsibilities 

· On notification of the allegation/s, the Case Manager will review the information and Initial Fact-finding Checklist (Appendix 4a) and determine whether a formal investigation is required.
· Commission an independent Investigating Manager to undertake the formal investigation process;
· Prepare the Terms of Reference (Appendix 5) defining the allegations that require investigation for the Investigating Manager including the time scales for completion of the investigation.
· Notify the colleague of the allegations to be investigated (Appendix 6) and the next steps of the process i.e. formal investigation.
· Continue to review the appropriateness of the suspension during the period of investigation;
· Ensure pastoral support is in place for colleague for the duration of the investigation. Seek updates on any support required.
· Seek regular progress updates from the Investigating Manager and keep the colleague informed of this progress and associated timescales.
· It is recommended that the Case Manager writes to the member of staff on a regular basis (every 4 - 6 weeks) to provide updates on the progress of the investigation
· Should the Investigating Manager identify any new information during the investigation, revisit the Terms of Reference and amend where necessary. A letter should be sent to inform the colleague (Appendix 7);
· On receipt of the report from the Investigating Manager, ensure that it complies with the Terms of Reference.
· Inform the colleague concerned of the receipt of the report and advise on timescales for a decision on whether there is a case to answer.
· Review the investigation report and determine the appropriate next steps.
· Inform the colleague concerned of the outcome of the investigation and any subsequent next steps. Template letters can be found in Appendices 8 & 9).
· If the decision is to deal with the matter informally rather than formally, arrange a meeting with the colleague about what they need to do to improve and in what timescale, or arrange for this to be done by, for example, the line manager.  A letter detailing the informal outcome should be recorded on the colleague’s personnel record.
· If the decision is not to proceed to a disciplinary hearing this should be communicated via letter and place a copy of the written correspondence on the colleague’s personnel file.
· If the decision is to progress to a hearing, commission an independent Senior Manager (Band 8a or above) to hear the case at a Disciplinary Hearing.
· Refer colleagues to their professional registered bodies e.g. Royal College of Nursing (RCN) or Health and Care Professional Council (HCPC) and also if they have harmed or pose a risk of harm to children and/or vulnerable adults to the Disclosure and Barring Service (DBS).

1.3. [bookmark: _Toc199237225]Suspension, Exclusion or Temporary Reassignment to Alternative Duties
Suspension should only take place after careful consideration and risk assessment and should only be considered in the following circumstances, where alternatives such as restricted duties, move to another location are inappropriate:
· To facilitate a full and proper investigation into an incident that might be considered gross misconduct
And
· The colleague’s continued presence at work constitutes a serious risk to patients, themselves, other colleagues of the Trust or Trust property;
· Where the employee is under charge or suspicion of a criminal offence which significantly affects their status, role or responsibilities within the Trust;
· Where there are reasonable grounds for concern that evidence will be tampered with, destroyed or witnesses pressurised before the hearing/meeting.

Suspension (for Non-Medical and Dental colleagues) or Exclusion (for Medical and Dental colleagues) may also be necessary where a colleagues continued presence could prevent a full and proper investigation.  Placing a colleague on suspension/exclusion should be treated as the absolute last resort with temporary reassignment to alternative duties considered in the first instance.  Risks should be immediately assessed of the duties that can be undertaken and the information and equipment that they can access.  

If it is not possible to eliminate the risk or identify any alternative duties, then the colleague should be suspended/excluded with immediate effect to enable the investigation to be fully and fairly conducted. Suspension/ exclusion is not a disciplinary sanction nor does it prejudge the outcome of the investigation or any subsequent disciplinary action. 

In the first instance for all cases where suspension/exclusion or placing colleagues on alternative duties may need to be considered, advice should be sought from the HR Advisory Service and a Suspension Risk Assessment (Appendix 4b) must be completed. 

To confirm the decision to suspend and prior to the colleague being informed, a meeting MUST be arranged with the manager completing the checklist, the HR Representative supporting the completion of the checklist, the Chief People Officer (or Deputy) and the appropriate Executive Director (or Deputy). The rationale for the decision should be clearly recorded on the Suspension Risk Assessment with details of the manager who will be undertaking the suspension meeting, and subsequent monthly reviews. 

Where exclusion of a Medical and Dental colleague is being considered, please refer to and follow the Trust Conduct, capability, ill health and appeals policies and procedures for Medical and Dental staff policy and procedure for guidance.

1.4. [bookmark: _Toc199237226]Communicating the Suspension / Temporary Reassignment 

· If the outcome from the Suspension Risk Assessment and Suspension Decision Making meeting is to suspend the colleague, a senior manager (at Band 8A or above) will arrange to meet with the colleague supported by a HR representative. At the point of suspension, where practicable, every effort should be made by the manager to seek the availability of an accredited Trade Union representative or work-based colleague. If, however, a representative is not available, the process of suspension should not be delayed. The Head of HR Advisory Services/Business Partners should be advised of the suspension at the earliest opportunity. Guidance for managers on how to undertake the suspension meeting is found in Appendix 10.
· Explain the allegations to the colleague;
· Give the colleague opportunity to respond to the allegations, listen and consider the colleague’s response to the allegations.
· If applicable explain the rationale for the colleague being placed on alternative duties, where they will be located and who they are required to report to during the temporary reassignment;
· Wherever possible, suspension will be confirmed in writing on the day and shall specify the exact nature of the alleged offence, the reasons for suspension, the name of the Investigating Manager and the conditions under which the suspension shall continue. If it is not possible to confirm the suspension in writing on the same day, this must be done within 2 working days of the suspension taking place. The suspending manager should ensure that the colleague’s correct postal address, contact telephone and email details are confirmed with them prior to them leaving the Trust’s premises. (Template letters to confirm the Suspension or Reassignment of duties can be found at Appendix 11 & 12).  
· Items belonging to the Trust may be returned depending on the circumstances to enable them to be held for the duration of the suspension.
· The colleague should be advised of what they could expect to be the possible outcomes from the investigation and that they will be kept informed of the progress of the investigation;
· The colleague will be advised that they may contact their accredited Trade Union Representative during the period of suspension.
· The colleague should be assisted to leave their current working environment with the maximum discretion allowing dignity to be maintained;



[bookmark: _Toc199237227]1.5 Suspension and Pay

· If suspending, the colleague should be informed that the suspension is a neutral act and they will continue to receive full salary payment during this period;
· If a colleague is suspended, they will remain on their normal pay (i.e. the pay they would have received if they had been at work). The pay will be calculated based on average earnings in the 12-week reference period prior to the date of suspension. This excludes bank shifts. 
· Conditions for receiving full salary payment are that the colleague complies with the conditions of the suspension and that they remain available and fully participate in the investigation process;
· Where a colleague has allowed their professional registration to lapse or lost their entitlement to work under the Immigration and Asylum Act, in these circumstances, suspension will be on an unpaid basis. During a period of suspension, the manager will maintain regular contact with the colleague and always aim to keep the suspension period as short as possible. 
· Colleagues asked not to attend work must be referred to Occupational Health to identify how to best support them during this time, this will be discussed and agreed in advance.
· Colleagues suspended from duty will be allocated an independent senior peer to provide peer and well-being support – the Suspending Officer will be responsible for identifying the senior peer. 
· Line Managers must record the period of suspension on the Allocate Erostering system. Instructions for the Roster Manager can be found in Appendix 13.

1.6 [bookmark: _Toc199237228]Conditions of Suspension 

· The colleague will be informed that they should leave the Trust’s premises and not return without prior approval, or at the direct request of management. Colleagues may attend for treatment, or as a visitor to patients, to liaise with their accredited Trade Union Representative, or to attend Occupational Health appointments, with prior notification.
· Any breach of these conditions may constitute a disciplinary offence and could result in additional disciplinary procedures being instigated.
· During the period of suspension, the employee should be available to contact if necessary and should make themselves available for any meetings or occupational health appointments during normal working hours.
· If the period of suspension coincides with the colleague’s planned holiday arrangements, permission to take annual leave will be mutually agreed with the appropriate line manager. Prior arrangements for holidays will be honoured. The colleague will continue to accrue annual leave whilst suspended.
· Suspended colleagues should not undertake paid work for the Trust, or another employer during the hours they would normally be contracted to work.
· The Trust reserves the right to inform other employers or the Professional Body of the suspension where patients may be at risk.
· Colleagues who hold more than one post with the Trust will be suspended from all posts for the period of suspension.
· If an employee falls sick during their suspension they are required to provide sick notes in line with the Trust’s Staff Health, Wellbeing and Sickness Absence Policy.
· The suspension must be reviewed monthly until the investigation is complete. This will include an assessment as to whether the suspension should continue or if an alternative arrangement can be implemented. All colleagues who are suspended will be offered a monthly suspension review face to face with their line manager (or another appropriate line manager). This should be documented by completing the Suspension Risk Assessment Checklist (Appendix 4b) and communicated to the employee promptly (Appendix 14). Where the investigation process is delayed beyond the 12-week timescale and the suspension continues this will be escalated to the Case Manager.
· Confidentiality should be maintained with workplace colleagues and teams being advised on a need to know basis that the colleague concerned will not be in work.  For instance, they should not be advised of the circumstances for the absence or provided with any details of the allegations unless called to give evidence at a witness interview.
[bookmark: _Toc199237229]The Role of an Investigating Manager
[bookmark: _Toc199237230]Purpose of the Role
The Investigating Manager is commissioned by the Case Manager to ascertain the facts relating to a situation by undertaking an investigation in a fair and thorough matter.  The Investigating Manager should take a balanced and fair view during the investigation so that the facts of the case can be established.
[bookmark: _Toc199237231]Responsibilities
· Undertake an investigation in accordance with the Terms of Reference provided by the Case Manager;
· Collate any relevant documentation, records and supporting evidence to assist with establishing the facts to the allegations;
· Request written statements from colleague and witnesses where appropriate;
· Identify any relevant witnesses;
· Make investigation meeting arrangements to include sending invite letters with appropriate notice and making suitable meeting arrangements (room bookings, note taking, etc.) Template letters can be found in Appendices 15 - 16);
· Ensure a minimum of five days’ notice of a meeting is provided to allow adequate time to seek representation from a trade union representative (and where possible agree a meeting date with a trade union representative at the earliest opportunity).
· Prepare questions in readiness for any meeting
· Before the investigation meeting, ensure all interviewees are briefed to the purpose of the meeting, their rights, what will happen with the information disclosed, and what to expect in the future process;
· Following the investigation meeting, provide the interviewee with a copy of the notes taken for approval (Appendices 17 & 18);
· Work collaboratively with interviewees to review and finalise investigation meeting notes;
· If during the investigation additional information comes to light discuss this with the Case Manager to enable any relevant amendments to be made to the Terms of Reference;
· At any stage of the investigation should additional information need to be ascertained invite witnesses / the colleague concerned to a further interview;
· To keep Case Manager up to date with progress of investigation in line with timescales set;
· To raise any concerns in respect of the investigation to the Case Manager where appropriate;
· On completion of the investigation meeting collate all evidence and produce a report (template can be found in Appendix 19) on the factual information obtained.
· Provide the Case Manager with the report to enable them to make a decision on how to proceed;
· Should it be decided by the Case Manager that a disciplinary hearing needs to be held then the investigation findings will need to be presented verbally from the original report by the Investigating Manager at the hearing;
· The Investigating Manager will need to be prepared to respond to questions and be constructively challenged by the Hearing Manager and colleague / their representative at the disciplinary hearing.
· The Investigating Manager will make arrangements for any witnesses to attend a hearing and to provide support and guidance to the witnesses during this process (Appendix 20 & 21). 

[bookmark: _Toc199237232]Interviewing External Witnesses
External witnesses can be called upon during an investigation.  However, the witness is under no obligation to attend any interview or provide any statements to aid the investigation should they not wish to do so.  They cannot be instructed or forced to participate.

[bookmark: _Toc199237233]Where it is determined there is a Case to Answer
If a decision is made by the Case Manager that there is a case to answer and the matter is to be considered at a disciplinary hearing, the Investigating Manager's report with any additional documentation and records will need to be collated into a bundle.  The bundle will need to be circulated by the Disciplinary Panel Chair to those who are required to attend the hearing excluding any witnesses who only have a copy of their personal statement taken at their investigation meeting.

 The bundle should include: 
· Case Manager’s outcome letter to the colleague;
· Investigation Report;
· All supporting documentation
· which has assisted the investigation – these will form the appendices 
· Ensure all pages are clearly numbered including the appendices.

[bookmark: _Toc199237234]Sanction short of a hearing
On completion of the investigation there may be circumstances where the Case Manager is asked to consider offering a disciplinary sanction as an alternative to the colleague attending a disciplinary hearing. As well as the sanction, further conditions can be assigned as part of the alternative.

There are specified criteria which must be met before such an offer can be confirmed. 

[bookmark: _Toc199237235]Specified Criteria for consideration of issuing a sanction short of a hearing
The investigation should be fully conducted and the investigation report completed. The report should be available to the Case Manager to provide evidence and inform any decisions. 

The case must be one which the Case Manager believes on the balance of probability warrants a disciplinary sanction under misconduct.

During the course of the investigation, the individual should have demonstrated that they fully understand why their conduct has been inappropriate, accept responsibility for their actions, shown remorse and have demonstrated a commitment to it never happening again. 

The offer made by the Case Manager is not negotiable and should the Colleague not agree to any part of the offer then the offer is withdrawn and a hearing arranged in the normal way.

Please note: Where the above criteria cannot be satisfied, the agreement to not proceed to a disciplinary hearing cannot be made. 
[bookmark: _Toc199237236]Process to be followed for issuing a sanction short of a hearing
Once the investigation report is complete a copy must be provided to the Case Manager.

It is at the discretion of the Case Manager to whether they agree a sanction short of a hearing. As well as the sanction, further conditions can be assigned as part of the alternative.

If the Case Manager does not think this is appropriate, arrangements should be made for the disciplinary hearing to continue.

The colleague should be invited to a meeting and provided with the opportunity to be represented by a Trade Union representative or fellow worker. They should be advised of the process and provided with a letter which outlines the options available to them and a date by which to accept the offer.

The decision to accept the sanction short of a hearing is voluntary and must be willingly accepted by the colleague.
[bookmark: _Toc199237237]The Role of a Hearing Manager
[bookmark: _Toc199237238]Purpose of the Role
The Hearing Manager has overall responsibility for the running order of the disciplinary hearing and determining the most appropriate outcome from the evidence provided to the hearing. On determining the outcome, the Hearing Manager must be prepared to support their rationale for the decision at any appeal hearing.  
[bookmark: _Toc199237239]Responsibilities 
· Issue the colleague with the invite to the disciplinary hearing (Appendices 22 & 23), including informing them of their right to trade union representation, and manage the exchange of the management case and colleague cases prior to the disciplinary hearing date.
· Hear the case at any disciplinary hearing;
· Inform the colleague of the decided outcome with the rationale and ensure this is confirmed in writing;
· Decide how to proceed should the colleague concerned wish to resign from their employment prior to attending a disciplinary hearing.  The decision on whether to proceed with a hearing is the responsibility of the Hearing Manager in conjunction with the other Panel Members.  When determining the decision, the risks need to be assessed.  If the resignation is not accepted with immediate effect the colleague may still resign with notice and the hearing may proceed during the notice period.  The Hearing Manager may wish to seek advice from the HR Advisory Service.
· Place a copy of the written outcome on the colleague’s personnel file;
· Should the colleagues appeal prepare a presentation on how the decision was reached in readiness for the appeal hearing;
· Present the rationale for the decision to the appeal panel, responding to questions asked by the panel and the colleague/their representative.
· In the case of dismissal, an appeal from the colleague must be addressed to the Deputy Director of People & Culture. Appeal acknowledgement Letter and Invite Letters can be found in Appendices 24 & 25).
[bookmark: _Toc199237240]Examples of Misconduct 
The following acts of misconduct are unacceptable and may result in a formal warning which may be issued at a Disciplinary Hearing: 

· Unsatisfactory attendance at work (e.g.) unauthorised absenteeism, persistent lateness, leaving work without permission, overstaying breaks
· Conduct, which disrupts the work of others
· Refusing or failing to carry out a reasonable management instruction
· Failure to follow Trust procedures for recording working time, attendance and reporting sickness and time off work.
· Misuse of the Internet, email or other Trust facilities
· Failure to conform to agreed working practices
· Failure to take reasonable care of Trust property
· Failure to act in accordance with Trust values (and behaviour charters)
· Consistently failing to demonstrate the behaviours and / or values the Trust expects of colleagues
· Using Trust property, equipment or transport for private use without authorisation
· Failure to comply with the Trusts No Smoking policy

Please be aware the above are examples and this list is not exhaustive, dependent on the degree and circumstances of any of the actions they may constitute gross misconduct.

[bookmark: _Toc199237241]Examples of Gross Misconduct
Gross misconduct is misconduct of such a serious nature that it fundamentally breaches and destroys the contractual relationship between the Trust and colleague. It is an act (or omission) which makes any future working relationship and mutual trust impossible. If, on completion of a disciplinary process, it is concluded gross misconduct has taken place the outcome will usually be dismissal without notice (this is called Summary Dismissal). Gross misconduct does not always mean summary dismissal; this must be a reasonable outcome taking into account any mitigating factors.

If a colleague is believed to have committed an act of gross misconduct, then advice should be sought immediately from the HR advisory team. 

Examples of gross misconduct include, but are not limited to:
· A serious neglect of duty and responsibility
· Harassment, bullying or any act of discrimination
· Theft or unauthorised removal of property belonging to the Trust, colleagues, patients or other members of the general public
· Bringing the Trust into disrepute (including on social media)
· Fraudulently obtaining money, property, confidential information or material advantage from the Trust
· Unauthorised entry into computer records
· Deliberate falsification of official records
· The submission of sick notes not genuinely issued by a GP (repayment of sick pay and referral to counter fraud may result)
· Sharing of smart cards, network login details or passwords with another individual where not permitted by Trust policy or procedure
· Deliberate falsification of claims for earnings and expenses
· Falsification of timesheets and other pay related documents
· Assault or attempted assault or physical violence
· Abusive behaviour towards colleagues, patients or visitors
· Malicious damage to Trust property
· Failure to comply with departmental rules or professional codes of conduct
· Serious breaches of confidentiality
· Taking photos of patients in any setting, without obtaining specific prior informed consent through completion of a patient consent form.
· Inability to work due to being under the influence of alcohol and /or illegal substances
· Negligence
· Serious insubordination, continued failure to follow reasonable management requests
· Serious breach of health and safety rules and procedures
· Fraudulent misuse of the Trusts name or property
· Conviction or being charged with a criminal offence outside the workplace and normal working hours may be deemed as misconduct or gross misconduct, though not automatically.
· Serious failure to comply with any Trust procedure or policy

The above examples are not exclusive or exhaustive and offences of similar nature and severity will be dealt with accordingly. Disciplinary outcomes may be notified to the relevant professional body, which may consider action under its own professional code of conduct.  For further information please contact the professional body directly.

Conviction or being charged with a criminal offence outside the workplace and normal working hours may be deemed as misconduct or gross misconduct depending on the nature of the offence, sentence incurred, effect of the charge on the employee's suitability to do the job, relationship with colleagues, or the reputation of the trust.
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